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The ICSID Convention- Too ‘BIT’ter for India 

Introduction 

The mechanism of Investor-State Dispute Settlement (ISDS) has come 

under great scrutiny across the globe due to the public outcry over the 

nature of arbitration initiated and the decisions of the tribunals. 

Whether it has been the ongoing negotiations over the Transatlantic 

Trade Investment Partnership (TTIP) for setting up a ISDS mechanism 

or the initiation of arbitration by Philip Morris Asia1 challenging the 

tobacco plain packaging legislation in Australia, the public outcry over 

these steps clearly point to a challenge to the ISDS mechanism which 

has never before been in the realm of public discussion. In India, the 

decision of the tribunal in White Industries Australia Ltd v. The Republic 

of India2 (White Industries Arbitration) awarding damages to the 

Claimant has caused backlash, in terms of a revision of the existing 

Indian Bilateral Investment Treaty (BIT) model.  

                                                           

1 Philip Morris Asia Limited (Hong Kong) v. The Commonwealth of Australia, in the 
Permanent Court of Arbitration. 
2 White Industries Australia Ltd. v. The Republic of India, UNCITRAL, Final Award (30 
Novemeber 2011) 



India was a late entrant to the ISDS mechanism and joined only upon 

the liberalization of its economy in the 1990s.3 Since then, India has 

actively adhered to the ISDS mechanism as a manner to increase the 

much required foreign direct investment (FDI) in India. This has meant 

that, India has signed around 83 BITs since 1994 of which only 72 are 

in force.4 Thus, at the time India entered into the ISDS regime, the 

International Centre for Settlement of Investment Disputes (ICSID) 

created by the Washington Convention5 existed and had successfully 

disposed numerous cases. The Washington Convention is considered 

the leading international instrument that deals with international 

investment arbitration, yet India has consistently taken a stand of not 

becoming a part of ICSID. 

The current turmoil in the ISDS system, with the withdrawal of 

Ecuador, Bolivia and Venezuela from the Washington Convention; and 

the termination of earlier BITs by many States such as South Africa and 

Venezuela highlights the uncertainty of the nature of a future ISDS 

system. India therefore, has been rightly cautious in joining the 

Washington Convention.        

 

FDI and ICSID 

The dual purpose of being part of the ISDS system is to encourage 

investment in the State parties and simultaneously protect investors 

from the States through an independent and effective dispute resolution 

mechanism. In the case of developing countries, the first purpose 

remains primary, the encouragement of FDI is necessary to maintain 

the growth of the economy.6 While India’s economy has grown to 

                                                           

3 The first BIT entered by India was with the United Kingdom in 1994 which was 
enforced from 1995. See http://finmin.nic.in/bipa/bipa_index.asp 
4 See- http://finmin.nic.in/bipa/bipa_index.asp?pageid=3 
5 Convention on the Settlement of Investment Disputes Between States and Nationals of 
Other States, 17 UST 1270, TIAS 6090, 575 UNTS 159 
6 See Bhavya Malhotra. (2014). Foreign Direct Investment: Impact on Indian Economy.  



become one of the few trillion dollar economies in the world7, it still is a 

net inward movement of FDI8 though there has been significant 

outward of investment by Indian companies in the past decade.9 Thus, 

the main consideration for any change in India’s approach to ISDS 

generally is the impact on the FDI which shall come in India.   

There is no evidence to show that India not being member of the 

Washington Convention has caused any significant loss of FDI, as there 

are multiple economic and political factors affecting the increase or 

decrease of FDI. Indeed, the FDI inflows to India have increased by 

about 22% to an estimated US$35 billion according to a recent report.10 

Similarly Brazil (which not a member of the Washington Convention) 

and Canada (which has only recently has become a member of the 

Washington Convention) have constantly been one of the top 

destinations for FDI inflows in the world.11 Further, Brazil has the 

distinction of having signed around 14 BITs in the 1990s, none of which 

were ratified by its legislature and yet remains the fifth largest 

destination of FDI inflows. 

On the other side, many of the earliest members of the Washington 

Convention especially from Africa have seen no improvement in the FDI 

inflows.12 Therefore, it is clear that the mere accession to the 

                                                                                                                                                                          

Global Journal of Business Management and Information Technology, 4(1), 17-23 
7World Bank Data relating to the Indian Economy. Available at: 
http://data.worldbank.org/country/india, last accessed on 24th June, 2015 
8 See the FDI Statistics provide by the Government of India. Available at 
http://dipp.nic.in/English/Publications/FDI_Statistics/FDI_Statistics.aspx 
9 Outward Direct Investment from India: Trends, Objectives and Policy Perspectives. 
Available 
at:http://www.eximbankindia.in/sites/default/files/Full%20OP/ODI%20OP.pdf 
10 UNCTAD World Investment Report, 24th June 2015 
11 Brazil had a total FDI inflow of $62.5 billion, UNCTAD World Investment Report, 
24th June 2015 
12 Hallward-Driemeier, Mary, Do Bilateral Investment Treaties Attract Foreign Direct 
Investment? Only a Bit…And They Could Bite (June 2003). World Bank Policy Research 
Working Paper No. 3121. Available at SSRN: http://ssrn.com/abstract=636541; Also, 
Rose-Ackerman, Susan and Tobin, Jennifer, Foreign Direct Investment and the 
Business Environment in Developing Countries: The Impact of Bilateral Investment 
Treaties (May 2, 2005). Yale Law & Economics Research Paper No. 293. Available at 
SSRN: http://ssrn.com/abstract=557121 or http://dx.doi.org/10.2139/ssrn.557121  



Washington Convention does not make an impact on the FDI inflows in 

a nation. The factors which do affect FDI inflows include the strength of 

the economy, political stability and the ability to repatriate the 

investment and profits. Thus, India’s focus must be to maintain the 

strength of the economy, the rule of law and effective regulatory bodies 

to sustain growth in FDI inflows. 

 

Comparison of ICSID with the UNCITRAL  

As seen above, there is no evidence to show any increase in FDI inflows 

upon becoming a member of the Washington Convention. But, a 

comparison of the procedural mechanisms available is necessary, to 

arrive at any conclusion on India joining the Washington Convention. 

Currently, India’s BITs have reference to the United National 

Commission on International Trade (UNCITRAL) Arbitration Rules13 as 

the applicable procedural rules for dispute settlement. These rules have 

been administered in investor-State disputes with India by the 

Permanent Court of Arbitration (PCA)14 or ad-hoc arbitral tribunals.  

a. Appointment of Arbitrator 

The differences between the ICSID and the other procedural 

systems begin with the appointment of arbitrators. Preference in 

appointment is given to a Panel of Arbitrators maintained by the 

ICSID.15 The Secretary General of the ICSID has the authority to 

appoint arbitrators to resolve investment disputes where there is 

no consensus between the parties16, there have been allegations 

that given the limited number of recommended arbitrators are 

from similar backgrounds. Under UNCITRAL, there are no such 

                                                           

13 UNCITRAL Arbitration Rules as Revised in 2010, G.A.Res. 65/22. 
14 The PCA is an intergovernmental organization established in 1899 with 117 member 
states.  
15 Article 40 of the Washington Convention  
16 Article 40 of the Washington Convention 



panel of arbitrators and the parties have the freedom to appoint 

any arbitrator at their convenience.17 

 

b. Interim Measures 

Interim/provisional measures under ICSID Rules are open-ended 

and too vast, even allowing for the suo moto invoking of this 

power.18 While under the UNCITRAL Rules, there is an elaborate 

structure to govern the issuance of interim measures. The test to 

determine if interim measure are to be ordered - a) a not 

reparable harm is likely to result if the measure is not ordered 

and b) there is a reasonable possibility that the party will succeed 

on the merits of the claim.19 The requesting party can made liable 

for any damages and costs deriving from any interim measures. 

This provides for a legal certainty in the determination of the 

interim measures required.  

 

c. Annulment of an Award 

The annulment of an Award under the ICSID Rules, are by an ad-

hoc committee appointed from the Panel of Arbitrators by the 

Secretary General of the ICSID.20 The annulment of an award 

under the UNCITRAL Rules is determined by the applicable lex 

arbitri, which provides for the grounds for setting aside of an 

award.21 This allows for the public policy of a State to be 

considered as a ground, whereas this is not a valid ground under 

the ICSID Rules.  

 

                                                           

17 Article 8 of the UNCITRAL Rules 
18 Article 47 of the Washington Convention read with Rule 39 of ICSID Rules  
19 Article 26 of UNCITRAL Rules 
20 Article 52 of the Washington Convention 
21 Article 34(4) of the UNCITRAL Model Law 



Further, ICSID favours investors and allows for annulment of only 

those awards which decline jurisdiction.22 UNCITRAL makes no 

such distinction and provides for annulment of any award 

determining jurisdiction.23 The decisions of the ad-hoc committee 

under the ICSID Rules have no precedential value and therefore 

there is a lack of clarity and predictability. Alternatively, the 

decisions of national courts under UNCITRAL generally have 

precedential value and create a stable and predictable law for the 

setting aside of awards.  

 

d. Enforcement of awards 

The enforcement regime under the Washington Convention is 

largely in favour of investors and less favourable towards member 

States. The awards under the Washington Convention are 

equated to decisions of the respective supreme national courts24 

thereby, removes the power of member States’ courts to refuse 

enforcement on public policy considerations. The enforcement of 

UNCITRAL awards shall be determined by the New York 

Convention25 on the recognition and enforcement of foreign 

awards. This allows for the public policy of a State to be 

considered as a ground for refusal to enforce an award. 

 

Conclusion     

The present mechanism for ISDS is under challenge and scrutiny with 

steps being taken by the Republic of South Africa, Indonesia and other 

South American nations to terminate BITs and explore alternate 

methods to deal with ISDS. But at present, the successful standard 

                                                           

22 Article 52(1)(b) of the Washington Convention  
23 Article 36 of the UNCITRAL Model Law 
24Article 53 of the Washington Convention  
25 Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 330 
UNTS 38; 21 UST 2517; 7 ILM 1046 (1968) 



remains the BITs and investment arbitration method. The growth of FDI 

in India shows that, the political and economical climate of a nation 

remains the main concern for investors, thus being a member of ICSID 

has no current benefit for India.  

The comparison of ICSID and UNCITRAL shows that ICSID lags behind 

in manner of annulment and enforcement of awards. It is in India’s 

interest that public policy remains a factor for determining the 

enforceability of an award and to have uniformity and predictability in 

the manner of enforcement of awards. The focus in India has to remain 

in creating a pro-arbitration environment. The recent decisions of the 

Supreme Court of India26 and the Law Commission of India27 show that 

substantive steps are in the process of being taken to allow for the 

growth of arbitration in India.  This would serve a dual purpose of 

securing the rule of law in India and allowing economic growth. Thus, 

the current UNCITRAL mechanism along with changes in Indian law to 

encourage international arbitration would be better suited for the 

present circumstances.  

 

 

 

************* 

                                                           

26 See Bharat Aluminium Company and Ors. Vs. Kaiser Aluminium Technical Services 
Inc. and Ors , (2012) 9 SCC 552;Shri Lal Mahal Ltd. Vs. Progetto Grando SPA, (2014) 2 
SCC 433 
27 The 246th Report of the Law Commission of India 


