Recent Arbitration Amendment and

Commercial Courts Act

The theme of the present National Seminar organized by the Bar Association of India, and co-hosted by the Shillong High Court Bar Association is "Current Challenges Before the Legal Profession and the Judiciary". The topic for this Working Session - II is "Recent Arbitration Amendment and Commercial Courts Act". At the Rule of Law Convention, 2015 organized by the Bar Association of India on 6th December, 2015 at the India Habitat Centre, New Delhi, I had spoken on the topic "Recent Arbitration Ordinance and Creation of Commercial Courts Division - A Critical Look - I". Both the topics appear to be similar, but while we were at the Ordinance stage we were very apprehensive, as to what will be the final outcome, now the situation is different. The President promulgated the Arbitration and Conciliation (Second) Ordinance, 1996 on 26th March, 1996, which could not be passed by the Parliament. Therefore, on 21st June, 1996, the President promulgated the Arbitration and Conciliation (Third) Ordinance, 1996. To replace the Ordinance of 21st June, 1996 the Arbitration and Conciliation Bill was introduced in the Parliament. Both Houses of the Parliament passed the Bill and the Bill received the assent of the President on 16th August, 1996. It came on the statute book as the Arbitration and Conciliation Act, 1996 (26 of 1996) w.e.f. 22nd August, 1996 as amended by the Arbitration and Conciliation (Amendment) Act, 2015 (3 of 2016).


The amendments in the Arbitration and Conciliation Act, 1996 were made because it was felt for a long time that Arbitration Act, 1940 had become outdated. The Law Commission of India and several representative bodies of trade and industry along with experts on Arbitration law had been recommending amendments to make the Arbitration law in India more effective and responsive. 

The United Nations Commission on Trade Law (UNCITRAL) adopted the Model Law on International Commercial Arbitration. General Assembly of the United Nations had recommended that all countries give due consideration to the Model Law. Thus to consolidate and amend the law relating to domestic Arbitration, International Commercial Arbitration, enforcement of foreign arbitral awards and to define the law relating to conciliation the President had promulgated the Arbitration and Conciliation Ordinance, 1996, since the Parliament was not in session. 


The Arbitration and Conciliation (Amendment) Act, 2015 brought in many changes in the existing Arbitration and Conciliation Act, 1996. But today, I shall only highlight a few amendments which in my opinion have brought in a significant change in the law of Arbitration in India and have been able to address the challenges which are faced in the field of Arbitration.


The Amendment Act has provided certain restrictions on who can be appointed as an arbitrator. These restrictions are quite extensively given under the Fifth and the Seventh Schedule to the Act which both the bar and the judiciary must comply with while appointing arbitrators. The recent decision of the Delhi High Court in Assignia-VIL JV vs. Rail Vikas Nigam Ltd. in Arb. Pet. No. 677 of 2015 , wherein even ex-employees of a PSU were held to be ineligible to be appointed as arbitrators under the new amended Arbitration Act. Thus, as most government contracts and PSU contracts have the provision of appointment of current employees/ex-employees as arbitrator, these provisions are void under the new Act. Appointment of arbitrators under such contracts can only be done through the respective High Court under section 11 of the Act.    


By insertion of Section 29A the time limit for making an Award has been fixed at twelve months from the date the Arbitral Tribunal enters upon reference. Further, if the Award is made within six months, the Tribunal is entitled to receive additional fees as the parties may agree. But, if the Award is not made within Twelve months, the parties can extend the period of making the Award by maximum six months which can be further  extended by the Courts, but if the Court finds that the delay was attributable to the Tribunal, the Court can then order reduction of fee of Arbitrators. Therefore, now there is an incentive, if you render an Award in a short time, but if you take more time then you can even lose on your fee. 


Though, nearly a half year is over since the Amendment Act has been enforced, the Fourth Schedule which deals with the model fees to be charged by arbitral tribunals under  Section 11(14) of the Act, none of the High Courts have framed rules based on the model fees.

It is important that lawyers also keep in mind the restriction in the new amended section 9 of the Act, where interim measures after the appointment of the arbitral tribunal must be sought from the tribunal itself and the Courts cannot be approached unless circumstances exist for intervention from the Court. It is also a welcome change that the arbitral tribunal must be appointed within ninety days from when the first interim measure is sought before the court.  

Lawyers must advice their clients and take advantage of the fast track procedure available under section 29B (Fast Track Procedure) of the Act which ensures a summary procedure to dispose matters which do not require much argument and need quick resolution.

While the above mentioned Amendments are a step forward, there are a few areas where the Amendment Act appears to be lacking. For example, the government has failed to incorporate certain important suggestions from the Law Commission, including that on the arbitrability of fraud. Alleging fraud has become a route to escaper arbitration, clarifying that fraud is arbitrable would have saved the time and focus of the arbitrator. 

Section 26 of the Amendment Act, stipulates that "nothing in the Amendment Act, shall apply" to Arbitral proceedings commenced as per Section 21 of the Act, before the commencement of the Amendment Act. In a recent decision, "New Tirupur Area Development Corporation Ltd. Vs. M/s. Hindustan Construction Co. Ltd. - Application No. 7674 of 2015 in O.P. No. 931 of 2015"  Madras High Court has held that Section 26 of the Amendment Act is not applicable to post Arbitral Proceedings. 

Interestingly, Calcutta High Court in a recent case of "Electro Steel Castings Limited Vs. Reacon Engineers (India) Private Limited - Application No. 1710 of 2015 decided on 14th January, 2016 has held otherwise. 
Commercial Courts, Commercial Divisions


It is important to note that this Act does not merely create separate commercial courts/divisions but also prescribes different procedure to that in a normal civil case.

· 
No civil revision application/petition against any interlocutory order of a commercial court/division (including an order on jurisdiction) can only be now challenged along with the final decree.

· 
The Act has made various changes in the Code of Civil Procedure, 1908, including -

· 
Written Statement should be filed within 30 days and cannot be extended beyond 120 days from the date of service of summons with costs.

· 
Every pleading should be with an affidavit in the form prescribed in the Schedule and the verification in the format prescribed.


The State Government along with the High Court should train judges for the commercial court/division. These changes require the Bar and the judiciary to take steps which include proper training of the commercial judges to ensure the effective implementation of the Commercial Court Act, 2015 and that the lawyers also comply with the prescribed formats.


It is interesting to note that though the Delhi High Court and Bombay High Court have created Commercial Divisions and Commercial Appellate Divisions, many States are yet to create the separate commercial courts/ divisions.
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