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"WHETHER 2015 AMENDMENT OF INDIAN ARBITRATION AND CONCILIATION ACT, 1996 IS SUFFICIENT ?"

India is transforming. It is growing economically with a growth rate of approximately 7%. The theme of the present conference is "Economic Reforms with Reference to Electoral Issues".

However the topic for our session is "whether 2015 Amendment of Indian Arbitration and Conciliation Act is sufficient?"


The law of Arbitration in India under the 1940 Act had become outdated. It was not up to International Standards, and the commercial transactions were growing leaps and bounds. Since 1990 the era of globalisation had began and the economic reform in the 1990's demanded that both Domestic and International Commercial settlement by arbitration should be brought in tune with the international world.

In order to consolidate and amend the law relating to domestic Arbitration, International Commercial Arbitration, Enforcement of Foreign Arbitral Awards and to define the law of conciliation by keeping the UNCITRAL Model Law insight, a Bill was introduced in the Parliament in 1996 which later became the Arbitration and Conciliation Act, 1996 and came into force on 22nd August, 1996.


The journey after the enforcement of 1996 Act was far from smooth. The Courts in India, including Supreme Court came face to face with several conflicting opinions on some of the basic interpretation of this legislation. The Law Commission in its Report No. 246 proposed amendment to the Act, therefore in order to once again streamline the law relating to arbitration, the Arbitration and Conciliation (Amendment) Act, 2015 was brought into force w.e.f. 23rd October, 2015. 


The Amendment Act 2015 is a very welcome measure. It will give the Arbitration regime in India a flip and provide the parties less costly and speedy platform to resolve their disputes. Whether India will become the next Arbitration hub is yet to be seen. But were the Amendments sufficient? My answer is certainly going to be NO. But I do think that this is a transitional period.

Let us first look at what are the deficiencies/shortcomings with the amendments already made. Right from the word go there prevailed an uncertainty relating to the Applicability of the amendments since the Amendment Act was silent whether the amendments were to be applied prospectively or retrospectively. In 2012 while deciding Bharat Aluminum vs. Kaiser Aluminum, the Supreme Court had applied its judgment only prospectively.

After Judgment in Bharat Aluminum vs. Kaiser Aluminum (BALCO) the Indian Courts had no jurisdiction to intervene in Arbitration seated outside India. The Amendment to Section 2(2) has only resolved the anomaly partially by providing relief to cases where the place of Arbitration is outside India, subject to an agreement to the contrary. This option is not available to Indian Parties who choose to arbitrate outside India.


Under Section 8(1) the power to refer to parties to Arbitration, where there is an arbitration agreement has been mentioned as Judicial Authority but in the same section in sub section 2 the word " Court" has been used, this can't be an oversight and discloses non application of mind. Also the Judicial authority u/s 8 (1) can examine the validity of the Arbitration Clause but u/s 11 only the existence of the arbitration agreement is sufficient.

In order to ensure that parties do not misuse interim relief it is now mandated that arbitral proceedings  commence within 90 days from the date of such order or within such further time as the Court may determine. However if the idea was to commence arbitration proceedings as soon as possible then 90 days should begin from the date of filing of the Petition u/s 9.

Although for enforcement of interim orders of the Tribunal the Amendment Act has provided in Section 17 that the same could be statutorily enforced but already the Courts have started passing orders and expressing doubts whether Tribunal could enforce its own orders.

In order to overcome the judgment of Supreme Court in the case of ONGC Ltd. vs. Western Geco International Ltd. the scope of public policy u/s 34 has been limited. In terms of Sub section 2A of Section 34 an award cannot be set aside merely on the ground of erroneous application of the law or by re-appreciation of evidence. However in case of arbitration other than International Commercial Arbitration an award may be set aside if the Court finds that it is vitiated by patent illegality on the face of the award. Why apply different standards between Domestic and International Commercial Arbitration. 


Under Section 29A all Arbitral awards should be made within a period of twelve months from the date of arbitrator receiving the Notice of appointment, Parties can mutually extend this period for six months, where after  if not made the arbitrator's mandate would be terminated, unless extended by Court on an Application by Parties, but no time is fixed to approach the Court. If the Court while extending time finds cause of delay is attributable to the arbitrator then his fees is to be reduced. Application to Court will have to be disposed off within a period of 60 days from the time the Opposite Party receives the Notice. The extension of time will have to be sought even by Arbitration Institutions, who have their own set of rules. In any event the period of twelve months is too ambitious even applying International Standards. Even the Law Commission had recommended a period of twenty four months. 
There is a fast track procedure, Arbitration Tribunal is now empowered to impose costs. There is disclosure to be made by Arbitrator. There is cap of fee of Arbitrator.

The Arbitration Act does not clarify if the Indian Parties can choose Foreign Law to resolve their dispute. Already there are divergent opinions of two High Courts on this issue.


Although fast track procedure has been introduced u/s 29B despite recommendation of Law Commission no provision for Emergency Arbitrator has been made. 

No time limit has been fixed  for enforcement of Foreign arbitral awards, whereas time limit is fixed for challenging a Domestic Award. Whether fraud is arbitrable or not is an issue which is still not completely resolved. In A. Ayyasamy vs. A. Paramasivam (2016) 10 SCC 386, the Supreme Court has concluded that mere allegation of fraud is not sufficient, in the last paragraph while concurring with Justice Sikri, Justice Dr. Chandrachud has said: 
" A fresh line must be drawn to ensure the fulfillment of the intent of Parliament in enacting the 1996 Act and towards supporting commercial understandings grounded in the faith in arbitration".


Although Law Commission recommended expression like "Seat" and "Venue" should be incorporated but the Amendment Act confines itself to place of Arbitration.


Section 16 despite recommendation of Law Commission has not been amended to empower the tribunal to decide complicated questions of law or fraud although Section 11 (6A) declares that parties will be referred to Arbitration Notwithstanding any Judgment, decree, or Order of any Court. There is now a conflicting opinion of High Courts relating to Section 26.
The Amendment Act has created a confusion regarding its applicability whether it has to be applied retrospectively or prospectively for Court actions relating to arbitration and arbitration proceedings.
Both Madras and Calcutta High Court have expressed divergent opinions on this and the matter is being debated in the Supreme Court presently.


Therefore if we look at the Amendments of 2015 it is clearly visible that they are not fully sufficient to make India a fully model law country as also expressed by the famous Arbitration Lawyer Micheal Hwang S.C. a known persona in the field of International Arbitration in an Chartered Institute for Arbitration Conference in Dubai last month when he said " India only pretends to be a model law country along with few other countries".

Having noticed some of the shortcomings in the Amendment let us now take a look at what should be done in addition to the amendment in the Act to make India a choice for International Arbitration.

The first and foremost is development of Institutional Arbitration in India.

Recently Government of India has published a working paper on Institutional Reforms in India. In the way forward it has suggested an improvement in infrastructure, including skilled and experienced arbitrators. 
A well qualified Arbitration Bar and internationally and domestically recognized Arbitral Institutions that will cater to parties needs adequately. One suggestion given in this paper is creation of an autonomous regulatory body for evolving common standards for Arbitral Institutions.

There is a dire need for a body for accreditation of Arbitration, creation of a specialist Arbitration Bar and Bench.

It was John F. Kennedy who said and I quote :

"Change is the law of life. And those who look only to the past or present are certain to miss the future"
THANK YOU

1
2

