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 Olympic Motto

 CITIUS, ALTIUS, FORTIUS, a Latin expression meaning "FASTER, 
HIGHER, STRONGER" was proposed by Pierre De Coubertin in 
1894 and has been official since 1924.

Introduction

 Use of drugs to enhance performance by an athlete in sports is an age
old phenomena. Human body has its limitations when it comes to its
physical endurance, however, with proper exercise intake of proper
food can enhance the performance of an in individual physically.
Some humans have natural ability towards performing a certain skill
for e.g. there are region's in this world where humans have stronger
legs and therefore they are natural footballers and good at athletics.
Similarly there are other parts of the world where over a long
experience living next to the coast, can provide those humans better
body ability in swimming. Thereafter by training, those skills can be
enhanced and can help the athletes / individuals to make them
stronger, faster and more agile. There was a time when sports
persons were using certain types of herbs to enhance their
performances but in modern world things have changed drastically.
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 In the current scenario a wide range of chemical substances or

processes like blood transfusion, gene modification, amongst

others are readily available and their use increases performances

off individuals drastically.

 One can imagine if an athlete is competing with another who has

enhanced his skills by manipulating his body artificially, then the

fundamental basis and ethics of sports will be defeated.

 In sports, use of performance enhancing drugs is referred as

"doping". Use of substances and chemicals which enhance the

performance are basically drugs, the use of these drugs is thus a

very serious issue which is spreading today like a plague in all

fields of sports activities.

 If we want the sports persons all over the world to compete with

each other using only their natural resources, then to curb

doping is a challenge, which the sports world has to accept if the

spirit of sports has to remain. This main objective can then be

achieved only if there is a very effective mechanism in place to

protect the sports from the abuse of drugs.



How Anti Doping Agency (WADA) came to be Established:

 It is interesting to know that although the use of drugs or doping
has been a phenomena which has been in existence for a very long
time, the regulatory response towards this issue began in the late
1960s when a Danish Cyclist Kurt Jenson during the 1960 Rome
Olympics and an English Cyclist Tony Simpson during the 1967
Tour De France suffered from enhanced use of drugs known to
induce alertness and focus but at the same time these drugs
caused reduced appetites and fatigue; the drug is known
as amphetamines.

 The Council of Europe first tabled a resolution against the use of
drugs in sports in 1960. The International Olympic Committee
(IOC) established its medical commission in the year 1967 and
also introduced a programme for testing of stimulant and
narcotics at the 1968 Olympic Games in Mexico City.

 In the year 1974, the IOC further expanded the scope of its
programme of protecting the health of the athletes, by banning
anabolic steroids. At the same time, the IOC started testing the
athletes for the 1976 Montreal Games against these banned
Anabolic Steroids.

https://en.wikipedia.org/wiki/Amphetamines


 Later in the year 1983, the methodology to detect the prohibited

substances in athletes' urine samples was introduced by using gas

chromatography and mass spectrometry. In 1984 Anti Doping

Charter proposed by the Europe Committee of Sports Ministers

was adopted.

 After the fall of Berlin Wall in the year 1989, evidence emerged of

systematic state-sponsored misuse of drugs in the former East

Germany which promoted criminal prosecutions of doctors and

coaches.

 In 1988, for the first time, the Festina Cycling Team was expelled

from the Tour De France after it was discovered that there was

evidence of systematic drug use. There was evidence of other

teams for the same but since those teams did not participate and

withdrew from the competition, nothing could be done to them.

This incident prompted IOC to organize the World Anti-Doping

Conference in Lausanne in February, 1999. In this conference,

the delegates brought forward an identified ways, methods and

means for a regulatory response to use the drugs.



 As a result WADA or the Anti Doping Agency came to be
established. It introduced the WADA Code which states as
follows:-

"Anti Doping Programmes seeks to preserve what is intrinsically
valuable about sports. The intrinsic value is often referred to as
"the spirit of sports". This is a essence of Olympism, it is how we
play true. The spirit of sports is celebration of human body and
mind, and is characterized by the following values:

 Ethics, fair play and honesty

 Health

 Excellence in performance 

 Character and education

 Fun and Joy

 Teamwork

 Dedication and commitment 

 Respect for rules and laws



 Respect for self and other participants 

 Courage

 Community and solidarity

 Doping is fundamentally contrary to the spirit of sports.

 World Anti - Doping Agency (WADA) is then recognised body
which keeps a cheque on doping in Sports.

 Major Activities of WADA are Scientific research, Education,
development and anti - doping activities.

 It monitors the Word Anti Doping Code for All Sports.

 All World Sports Bodies National or International when agree to
participate in International or National Events agree to adhere to
the Norms / Standards set by WADA and get affiliated. Adhering
to the WADA rules becomes a Pre-Condition for Participation.

 The First World wide Anti doping Code was accepted in
Copenhagen in 2003, thereafter raised in Madrid in November,
2007 and in Johannesburg in 2013.



 WADA is funded by the Olympic Movement and various
Governments of the World. Since, the contribution by developed
countries is on the higher side, WADA is often criticized for being
more favourable to the developed countries. For example, in the case
of Tyson Gay for use of Anabolic Steriods - his ban was reduced to
one year. WADA is also very quick in appealing against the decisions
of Third World Countries, but did not appeal in the case of Tyson
Gay, adopting difficult standards.

 Both WADA and the IOC are independent Private Bodies and 60% of
the revenue of WADA comes from USA.

 WADA's Governing bodies are compared in equal parts from Sports
movements and Athletics and Governments of World.

 But how WADA selects its Office Bearers is Not Known and how its
membership is structured is also not known.

 Article 7 of WADA reads as follows:

 The Foundation Board is Self recognised. It elects its members or
from personalities chosen outside of its members, a Chairman and a
Vice Chairman for a period of three years. The Chairman and Vice
Chairman may be re-elected for a further three years period(s).



 No vetting rights to all countries.

 Strength of the Foundation Board is restricted to 40 from
amongst whom Executive Board is elected.

 Another form of Doping:-

 Gene doping :- Non therapeutic use of cells genes, genetic
elements or of the modulation of Gane Expression,

 Its detection is very difficult. Dr. H.J. Haisona Gene doping,

 Netherlands Centre for Doping Affairs, 2004, p-6-7.

 WADA's method of Blood Transfusion through Athletes Biological
Passport is yet to be qualified as a Gene Testing / deducting
method.

 The World Anti-Doping Code 2015, is a document which aims at
harmonizing anti doping rules in all the Sports World wide. For
this purpose, it has to consult domestic authorities including
government of various countries and then establish the
universally acceptable standard.

 Every year a list of Prohibited substances is published along with
the methods, the sports persons are prohibited from using.



 WADA Code is a very long Code and can be accessed at 
https://www.wada-ama.org/en/what-we-do/the-code.

 Every country has also established its own Code which is almost
replica of WADA Code, e.g. In India, Nada or National anti doping
Authority, who have its Code which is replica of WADA Code.

 According to article 4.3.1 of the WADA code, 2015, a Substance or
method shall be considered for inclusion on the prohibited list, if the
substance or the method either has or has two of the following three
criteria:

1. It has the potential to enhance or enhances sport
performance.

2. It represents a potential or actual health risk or

3. It is contrary to the Spirit of Sport.

 WADA Code is based on the Principle of "Strict Liability";

 Which means any athletic who test positive is solely recognisable for
the substance being found in his body irrespective of whether he or
she has unintentionally or negligently consumed the prohibited
substance.
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 The punishment under WADA code of 2015, have become
harsher, while under the WADA code of 2009 punishment of 4
years was available under aggravating circumstances but under
article 10.2 of the code, the ineligibility has increased from 2
years to 4 years for all international dopers.

 But the WADA code now provides for Greater flexibility for
elimination or reduction or suspension of periods of eligibility
under Article 10.6. For athletics to establish that they are not
international cheaters. This is possible on the following grounds:

1. Substantial assistance in discovering or establishing anti
doping rule violations.

2. Admission of anti - doping rule violation in the absence
of other evidence.

3. Prompt admission often being confronted.

4. Application of multiple ground for reduction of a
sanction.

 Article 5 specifically deals with NDDO's or National Anti Doping
organisations. This article also ensures new greater harmony
amongst WADA and NDDO'S.



 WADA has published an Athletic Reference Guide to the World

Anti doping Code - to enable the athletics to have better

understanding of the Code.

 Why the Code is not perfect:-

 On 7th March 2008, the National Anti Doping Agency (NADA)

accepted the World Anti Doping code in India.

 The role played by NADA in India has been facing a lot of

criticism as a result of which the Government had to appoint a

one man Committee under the Ministry of Youth affairs and

Sports in the year 2011 after the doping scandal involving six

Indian athletics. According to the report submitted by the

Committee NADA had failed miserably in its positive duty of

providing adequate education and was only taking confront in

discharging its negative duty of punishing the athletics.

 At present NADA is only performing role of testing and a

prosecuting agency.



 There is lack of Natural justice dealing with fair, just and timely
hearing. NADA Code, 2009 mandates a hearing to be complete
within three months but in most instances, this time is not adhered
to.

 How WADA code 2015 works for India:

 Narcotics Drugs and Psydotropics substances Act of 1985 prohibits
use of narcotic drugs and other related substances.

 NADA code 2009, has been amended to incorporate the changes
brought about by WADA 2015.

 All Sports Federations have been now directed to incorporate the
NADA rules in their constitution.

 Re Minors it is understood that they will be covered by the WADA
Rules by virtue of their participation in sports.

 Whether consent of a minors guarantee is necessary is still not clear.

- Role of Coaches:

- Role of Federations:

- Filing of correct Forms - WADA IST.

- Appointment of Doping Control Officers (DCO)



- Language Problems - Not everyone knows English.

- Whereabouts information.

- In competition out of Competition tests.

• FIFA, UEFA, Belgium Players Association, ACO Sports. All
argue that their requirement in violation of European Convention
of Human Rights Sports Persons like Rafael nadol, Fernando
Alonso, Lewis Hamilton - All have objected to these provision's.

- The Board of Control for Cricket in India (BCCI) and
International Cricket Council (ICC) fell in line after WADA
threatened that they will be declared non-compliant - But BCCI is
yet to accept the WADA - 2015 code.

- Mere possession is sufficient.

- Investigation - NADA could gather information from any
source.

- Therapeutic use exemptions (TUES)

- Period of Testing - Samples can be retained for 8 years, now 10
years.

- Laboratories -WADA accredited laboratories .

- Consent of Notice and Public disclosure.

- B-Sample analysis.



 Provisional suspension - No rule when the hearing has to begin.

 In the case of Amar Muralidharan V/s NADA, NDTL, MYAS -

CAS castigated NADA for delays.

- Anti Doping Panel.

- Waiver of right to hearing















COURT OF ARBITRATION IN SPORTS:  

(CAS)
The Gundel Case:

 Elmar Gundel's a German Competitors horse was tested positive for
a prohibitive substance, the FEI Federation Equistirae
Internationale (Institutional Federation) after starting a disciplinary
procedure against him in its Judicial Commission fined him and
banned him for a period of three months.

 Gundel lodged an appeal for arbitration before the CAS on the basis
of arbitration clause in the FEI statutes, challenging the above
decision. An Award was partially rendered in his favour and the
Fine was reduced marginally and the sentence was also reduced from
three months to one month. Appeal was dismissed in substance on
merits.

 Gundel disputed the validity of the Award on the grounds of
impartiality and independence before the First Civil Division's Court.

 Although the Federal Tribunal held that CAS is a trial court of
Arbitration but pointed out flaws in CAS due to its proximity with
IOC.

- IOC exclusively Funded CAS.



 IOC's exclusively held power to amend its statutes, also powers of
Appointments etc.

- Therefore doubted its independence.

 Thus the ICAS was created - "International Council of Arbitration
For Sports". Henceforth, take care of financing of CAS. Thus the
role of IOC was reduced in the Paris Agreement in 1994.

 The CAS code lays down Four distinct procedures:

a) The ordinary arbitration Procedure

b) The appeals arbitration procedure

c) The advisory procedure, which is non-continuous and allows
certain sports bodies to seek advisory opinions from CAS.

d) The meditation procedure.

- CAS is comprised of 20 members

- Has 150 Arbitrators (Law + Sports) whose terms is for four years.

- 100 Swiss Francis minimum has to be deposited by each
depositing party + Admin and Arbitration Fee being contingent
upon valuation of the dispute according to CAS Code. The
arbitrators are in addition paid Travel + Lodging.



 Problems Faced in CAS:

- Tendency to appoint Euro Centric Arbitration

- Wilhelmshaven Case:

 SV Wilhelmshaven V/s Clule Athletic Excursionists & clule

Atletico River plate Arbitration CAS 2009/A/1810. Award

5/10/2009.

 http://Jurisprudence.tascas.org/sites/case law/shared% 20 

Documents/1810% 201811.pdf.

 Pechstein Case:

 http://www.cludia-pechstein.de/olympia.php.

 Are both supposed to be modern day Gundel for CAS. Reforms in

procedure. One such reforms the power of Secretary General to

decide which decisions are to be published.
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 The positive Aspects:

- It provides Free Legal aid to persons with meagre financial

means - After thorough examination.

- It provides its opinions on matters which pertains to legal

matters, through a consultative process and this service is

available to IOC, the international Federations, the NOCs and

other associated organisations but the advisory opinions are not

binding on the Arbitral Awards.



THANK YOU


