7

Rajiv Dutta, Sr. Advocate

Reema Chaudhary - Intern Student of

5th year Law: LPU Jalandhar
Supreme Court rescues the "Caged Parrot" of the Central Government 

from the clutches of the State Government
Investigation drama in a Supreme Court monitored case

On 3rd February 2019 all the television channels in India started breaking news that a Central Bureau of Investigation (CBI) team comprising of 40 personnel were held captive by the Calcutta Police. This happened because the CBI team from Delhi had reached Calcutta to interrogate and arrest the Commissioner of Calcutta Police, because he failed to respond to the summons issued by the CBI to appear before them. The tamasha that followed between the Calcutta Police and CBI have once again led to the confusion and raised a question whether the act of CBI in raiding and / or attempt to arrest the Commissioner of Police was a call of duty, or on the other hand, was the Calcutta Police right in arresting the CBI officials. 
The Chief Minister of West Bengal was also prompt to gain political mileage and jumped into the fray and staged a Dharna on the roadside against the CBI action.  Whether this act of the Chief Minister was legally and constitutionally right in supporting the Calcutta Police Commissioner is also highly questionable.  Lastly, it is also important to note that when the CBI approached the Supreme Court against the manner in which the Calcutta Police had acted, the Supreme Court by its Order directed the CBI to investigate the concerned Police Officer at a neutral place.  One wonders whether the Supreme Court should have applied the existing law and directed the parties to follow it and not resolved it by finding a mid-path.
At the outset, let us first examine the relevant provisions of the law, relating to this episode.  The Delhi Special Police Establishment Act (DSPE Act) was brought into force in 1946.  Under this Act, the Superintendent of Police of the Special Police Establishment (SPE) was transferred to the Home Department and its functions were enlarged to cover all the Departments of the Central Government.  The jurisdiction of SPE extended to all the Union Territories.  Its jurisdiction is also be extended to the States with their consent.  Thereafter, CBI was established on 1st April, 1963 vide Government Resolution issued by the Ministry of Home Affairs, Government of India.
The Court monitored investigation by the CBI in our country has a history.  After the Constitution Bench judgement in the Vineet Narain case 
 the Delhi Special Police Establishment Act 1946 (DSPE Act) was amended w.e.f. 11th September, 2003.

Section 4 of the DSPE Act was amended. Sub-section 1 of Section 4 provides that Superintendent of Police of Delhi Special Police Establishment in so far as it relates to investigation of offences alleged to have been committed under the Prevention of Corruption Act, shall vest in the Central Vigilance Commission.  Sections 4A to 4C and Section 6A have been inserted. Section 6A provides for the approval of the Central Government to conduct an enquiry or investigation. The amendment to DSPE Act were made effective from 11th September, 2003, on the same day, Central Vigilance Act, 2003 (CVC Act) was enacted. CVC Act provides the Constitution of a Central Vigilance Commission to include the functions which allegedly should have been left to be investigated under the DSPE Act.  
In the Manohar Lal Sharma case
 the Supreme Court was faced with a question as to whether approval of the Central Government is necessary under Section 6A of the Delhi Special Police Establish Act, 1946 in a matter where enquiry / investigation into crime under the provisions of Corruption Act 1988 is being monitored by the Supreme Court.  The Supreme Court came to the conclusion in this case that statutory fetter created by Section 6A cannot bind the exercise of plenary power by the Supreme Court for issuing Orders in the nature of continuing mandamus under Article 32 of the Constitution.  It is now clear that by Section 6A, no fetters can be placed upon the plenary powers of the Supreme Court under Article 32 of the Constitution of India. Under Section 6 of the DSPE Act, consent of the State Government is necessary for CBI investigation of a matter within the jurisdiction of a State. It will also be important to note that the constitutional validity of Section 6A of the DSPE Act is pending before a Constitution Bench of the Supreme Court in the case Subramaniam Swami 
. The basis of this challenge is that Section 6A is illegal as it is violative of Article 14 of the Constitution.

Under the Constitution of India, Article 246 clearly lays down powers of the Parliament and State legislation to legislate. Under Seventh Schedule, Entry 8 of list 1 (Union List) reads as follows:      

"Police including railway and village police) subject to the provision 2A of list 1"

Entry 2 of the list II reads as follows:

"It will  be important to first understand what is the legal frame work on the basis of which the Central Bureau of Investigation has been created.  Briefly state the creation of Delhi Police Establishment Act, its aims and objects"

Thus, from the above, it is clear that Police is under the administrative control of the State Government whereas CBI investigation is under the control of the Union of India, due to Entry 8 of list 1 of the Seventh Schedule.
In the Criminal Procedure Code 1973 (Cr Pc), powers have been given to the Police to investigate, therefore, it will be essential to quote necessary provisions of the Cr.Pc. to be followed by any Police during investigation.
Section 78 Warrant forwarded for execution outside jurisdiction (If the external agencies/ police office wants to arrest the person outside its jurisdiction then they have to take consent from the state police).
Section 79 - Warrant directed to police officer for execution outside jurisdiction.

(1) When a warrant directed to a Police Officer is to be executed beyond the local jurisdiction of the Court issuing the same, he shall ordinarily take it for endorsement either to an Executive Magistrate or to a Police Officer not below the rank of an Officer in-Charge of a Police Station within the local limits of whose jurisdiction the warrant is to be executed.
(2) Such Magistrate or Police Officer shall endorse his name thereon and such endorsement shall be sufficient Authority to the Police Officer to whom the warrant is directed to execute the same and the Local Police shall, if so required, assist such Officer in executing such warrant.

(3) Whenever there is reason to believe that the delay occasioned by obtaining the endorsement of the Magistrate or Police Officer within whose local jurisdiction the warrant is to be executed will prevent such execution, the Police Officer to whom it is directed may execute the same without such endorsement in any place beyond the local jurisdiction of the Court which issued it.

In the aforementioned legal structure, it is also important to know how the issue of investigation by the Police was debated before the Constitutional Assembly.
The Constituent Assembly debates dated 29th August 1949 wherein Dr. B.R. Ambedkar had clarified that the word ‘investigation’ appearing in Entry 8 of List I (Union List) of the Seventh Schedule of the Constitution of India 1950 which read Central Bureau of Intelligence and Investigation would not permit making of an investigation into a crime by the Central Government in as much as investigation would be constitutionally possible only by a Police Officer under the Cr.Pc. Police being exclusively a State subject and the word investigation appearing in Entry 8 of List I (Union List) of Constitution of India 1950 would, in effect, mean making of merely an enquiry and not investigation into a crime as is done by a Police Officer under the Code of Criminal Procedure. The word investigation is, therefore, according to the Constituent Assembly debates intended to cover general enquiry for the purpose of finding out what is going on and such an investigation is not an investigation preparatory to the filing of a charge sheet against an offender because it is only a Police Officer under the Cr.Pc. who can conduct an investigation.
Meanwhile, it is worth noting that the Guwahati High Court in the case of Navendra Kumar
 while examining the challenge laid under Section 13(1)(cd) and 13 (2) of the provisions of Corruption Act 1988 held that the constitutional validity of DSPE Act 1946 is doubtful.  According to the Guwahati High Court, CBI is neither an organisation nor a part of DSPE Act 1946. Thus CBI cannot be treated as Police so far as under the DSPE Act 1946.  
The constitutional validity of the formation of the CBI and its powers to investigate and function as a Police Force and/ or its powers to prosecute an offender were challenged in the Writ Petition by contending that the CBI is not a statutory body, the same having been constituted not under any Statute, but under an Executive Order/ Resolution No. 4/31/61-T dated 01-04-1963 of the Ministry of Home Affairs, Government of India.  Though Police is a State subject within the scheme of the Constitution of India in as much as it is only a State Legislature which in terms of Entry No. 2 of List-II (State List) of the Seventh Schedule to the Constitution of India is competent to legislate on the subject of Police and therefore, the Central Government could not have taken away the power which so belongs to State legislatures, and create or establish an investigating agency in the name of the CBI adversely affecting or offending the Fundamental Rights, guaranteed under Part III of the Constitution of India.
It is interesting to note that this judgement of the Guwahati High Court has been challenged in the Supreme Court and the challenge is pending.  As per the latest status report given in Civil Appeal No. 1473/2016 by the Supreme Court on the web site it is mentioned that statement of case has not been filed by the parties and time has expired and the Registrar is directed to process the matter for listing before the Hon'ble Court as per rules. 
In the absence of any proper law laying the foundation of existence  of the CBI, the exercise of powers of Police by the said organization such as registration of First Information Reports, arrests of persons, ‘investigation’ of crimes, filing of charge sheets and prosecution of the offenders is all very doubtful, to allow that would offend the Fundamental Rights of a citizen guaranteed under Article 21 of the Constitution of India, which expressly provides that no person shall be deprived of his life and liberty except according to the procedure established by law. The word ‘law’, within the meaning of Article 21 of Indian Constitution would according to the Guwahati High Court judgement would mean legislation and not Executive instructions or Executive fiat such as the one where under the CBI has been created and established in as much as no executive instructions can be acted upon if any such instruction violates or offends the Fundamental Rights guaranteed under Part III of the Constitution of India. In short, what was held in this case was that though Parliament is competent to make Law on the Central Bureau of Intelligence and Investigation, the CBI which is constituted under the Resolution No.4/31/61-T dated 1st April 1963 cannot carry out the Functions of the Police in as much as the Constitutional scheme does not permit the Central Government to carry out the Functions of Police and the Police functions.
Keeping in mind the aforementioned legal frame work and court decision it will have to be noted that investigation by CBI in the high profile cases ordered by the Central Government, State Government or by Supreme Court or High Courts has become highly politicised and one is at loss to understand the correct legal position.  It also appears that CBI, once it is ordered to investigate any matter by the court starts to act as if it has become law unto itself, and behaves as it happened in the Calcutta case, where it is alleged that the CBI did not follow the procedure established under the Cr.Pc.
The manner in which Bengal Chief Minister reacted to the raid by CBI at the residence of the Police Commissioner of Kolkata has also to be deprecated and it can be termed as highly unprofessional and deeply regrettable and condemnable.  It just shows that there was complete chaos and each and every one has acted as if they are above the law.
It is high time that both the Parliament and the Supreme Court clarify the correct position in law so that such Episodes are not repeated in future. 
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